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Over the past several months, officials at both the federal and state level have implemented
changes to immigration enforcement policies and laws. On January 25, 2017, President Donald
Trump issued an Executive Order entitled “Enhancing Public Safety in the Interior of the United
States.”1 Further, on August 28, 2017, Illinois enacted the Illinois Trust Act, a statewide law that
clarifies and limits the authority of state and local officers to enforce federal civil immigration law
or cooperate with federal immigration authorities.2
This guidance is intended to provide a summary of the President’s Executive Order and
describe the new Illinois Trust Act. Based on the Executive Order and the Trust Act, this guidance
will explain the limitations on the authority of local and state law enforcement to enforce federal
immigration law. It also will provide guidance to municipalities and law enforcement about how
the Executive Order and the Trust Act may affect any existing policies.
Illinois law enforcement agencies and officers3 are dedicated to protecting the communities
they serve. Promoting public safety requires the assistance and cooperation of the community so
that law enforcement has the ability to gather the information necessary to solve and deter crime.
Law enforcement has long recognized that a strong relationship with the community encourages
individuals who have been victims of or witnesses to a crime to cooperate with the police. The
trust of residents is crucial to ensure that they report crimes, provide witness statements, cooperate
with law enforcement and feel comfortable seeking help when they are concerned for their safety.
Building this trust is particularly crucial in immigrant communities where residents may
be reluctant to engage with local police departments if they are fearful that such contact could
result in deportation for themselves, their family or their neighbors. This is true of not only
undocumented individuals who may be concerned about their own immigration status, but also
citizens who may be worried about their parents, their children or other members of their family
who immigrated to the United States.
Police officers will be hindered in maintaining public safety if violent crimes go unreported
or witnesses withhold information.4 For the safety of the community and to effectively carry out
their responsibilities, law enforcement have an interest in making sure that their policies and
conduct do not create barriers that discourage or prevent cooperation from the immigrant
community and their families.
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Executive Summary
Federal and state law – including the newly enacted Illinois Trust Act – limit the authority of
Illinois law enforcement agencies to engage in immigration enforcement activities. All law
enforcement agencies and officers must be aware of and stay within these limitations when
conducting law enforcement activities. This guidance provides an overview of relevant federal and
state law and may be a useful resource to Illinois law enforcement agencies. In summary, based
on constitutional protections, federal and state statutes, and policy considerations, Illinois law
enforcement officers and agencies:


Shall not stop, search, or arrest any individual on the sole basis that the
individual is undocumented; arrests may be made only when Illinois law
enforcement has an arrest warrant or probable cause to believe that a criminal
offense has been committed;



Are in violation of state law and constitutional protections if they detain an
individual pursuant to an ICE detainer beyond his or her normal custody release
date;



Are not required to participate in immigration enforcement activities and shall
treat a request from federal immigration authorities for access to detention
facilities or individuals held by local authorities as a request, rather than an
obligation;



Are not required to inquire or collect information about individuals’
immigration or citizenship status;



Should consider whether any internal policies regarding sharing immigration
status information with federal immigration authorities will promote trust and
confidentiality in their communities;



Should consider requiring all officers to identify the jurisdiction they represent
when engaging with community members or knocking on doors to encourage
transparency and cooperation and to avoid any concern or confusion about
whether the officers work for federal immigration authorities.
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I.

Immigration Enforcement Generally
Immigration is a matter of federal law.5 Although some provisions of federal immigration
statutes are criminal, deportation and removability are matters of civil law.6 The role of Illinois
law enforcement in enforcing the civil portions of immigration law is limited.7
a. Immigration enforcement activities.
Illinois enforcement officers are permitted to enforce federal civil immigration law only in
those limited circumstances where state and federal law authorize them to do so. There are only
two circumstances where Illinois enforcement has been permitted by federal law to engage in
immigration enforcement:


Illinois law enforcement is permitted to arrest and detain an individual who has
already been convicted of a felony and was deported, but returned to or remained
in the United States after that conviction.8



Illinois law enforcement may enter into a formal working agreement with the
Department of Homeland Security (known as a Section 287(g) agreement) to assist
in the “investigation, apprehension, or detention of aliens in the United States.”9
Pursuant to federal law, a law enforcement agency may enter into any such
agreement only to “the extent consistent with State and local law.”10 To date, there
are no existing 287(g) agreements in Illinois.11

Even in those instances where federal law allows enforcement of immigration law, there is no
express or inherent authority under Illinois law that permits Illinois law enforcement to enforce
federal immigration law.12 Further, as discussed below, Illinois law now expressly prohibits
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and Illinois law enforcement agencies.
12
See People v. Lahr, 147 Ill. 2d 379, 382 (Ill. 1992) (recognizing that the authority of local police officers to effectuate
an arrest is dependent on the statutory authority given to them by the political body that created them); Gonzalez v.
City of Peoria, 772 F.2d 468 (9th Cir. 1983) (requiring that state law grant local police the “affirmative authority to
make arrests” under the specific provisions of the Immigration and Nationality Act that they sought to enforce).
6

3

Illinois law enforcement officials from engaging in certain actions to ensure that they do not
enforce federal immigration law without proper legal authority.13
b. Immigration detainers and administrative warrants.
The Department of Homeland Security and ICE issue “Immigration Detainers” or “Hold
Requests” when they have identified an individual in the custody of Illinois law enforcement who
may be subject to a civil immigration removal proceeding.14 An Immigration Detainer is a notice
from federal authorities that an individual in the custody of Illinois law enforcement may be subject
to civil immigration proceedings, and it asks Illinois law enforcement to detain the individual for
up to 48 additional hours past his or her release date to allow federal authorities to assume
custody.15
On March 24, 2017, ICE issued a new policy establishing that all detainer requests (Form
I-247A) will be accompanied by one of two forms signed by an ICE immigration officer: either
(1) Form I-200 (Warrant for Arrest of Alien) or (2) Form I-205 (Warrant of
Removal/Deportation).16 These forms are administrative warrants signed by ICE officers that
authorize other ICE officers to detain an individual. They are not criminal warrants issued by a
court and they do not constitute individualized probable cause that an individual has committed a
criminal offense. Similarly, Illinois law enforcement is not authorized to arrest or detain an
individual based on the previously issued Form I-247D (Immigration Detainer – Request for
Voluntary Action), Form I-247N (Request for Voluntary Notification of Release of Suspected
Priority Alien) or Form I-247X (Request for Voluntary Transfer). Only federal officers have the
authority to arrest an individual for violation of civil immigration law without a criminal warrant.17
Even if the individual may be subject to removal because he or she was convicted of a criminal
offense, the removal proceeding and determination (through an order of removal issued by a civil
court) is a matter of civil immigration law.
c. Sharing information with federal immigration authorities.
Under federal law, no state or local law or policy may prohibit any government entity or
official from sharing information about the immigration status of an individual with federal
authorities.18 As will be discussed further below, this federal law does not require Illinois law
13
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enforcement to share citizenship or immigration status information with federal authorities in any
circumstance; all data sharing of this kind by Illinois law enforcement is completely voluntary.
II.

Executive Order 13768 of January 25, 2017
Executive Order 13768 (“the Order”) addresses those jurisdictions that have limited the
ability of local law enforcement to share information about the citizenship and immigration status
of individuals with federal immigration authorities.19 Specifically, the Order authorizes the
Attorney General of the United States and the Secretary of the Department of Homeland Security
to “ensure that jurisdictions that willfully refuse to comply with 8 U.S.C. 1373 (sanctuary
jurisdictions) are not eligible to receive Federal grants, except as deemed necessary for law
enforcement purposes.”20 Under the Order, the Secretary has the authority and discretion to
designate a jurisdiction as a “sanctuary jurisdiction.” The Order does not define “sanctuary
jurisdictions,” although a memo issued by U.S. Attorney General Jeff Sessions stated that “the
term ‘sanctuary jurisdiction’ will refer only to jurisdictions that willfully refuse to comply with
8 U.S.C. 1373” by prohibiting law enforcement or other government employees from sharing
information about individuals’ immigration status with federal authorities.21 The memo further
clarified that the Order is only intended to affect grants from the Department of Justice and
Department of Homeland Security that explicitly reference compliance with 8 U.S.C. § 1373 as a
condition of the grant. However, on April 25, 2017, a federal court entered a preliminary
injunction that applies nationally to the provision of the Executive Order that disqualifies
“sanctuary jurisdictions” from receiving federal grants.22 Therefore, the federal government
currently may not enforce this particular provision against any jurisdiction.23
The Order also revokes the Obama Administration’s priorities for enforcement, known as
the Priority Enforcement Program (PEP), and revives an earlier program called Secure
Communities. Under PEP, U.S. Immigration and Customs Enforcement (ICE) agents were
directed to seek a transfer of an undocumented immigrant in the custody of state or local law
enforcement only if the alien posed a demonstrable risk to national security or was convicted of
specific criminal offenses.24 Under the Secure Communities program reinstated by the Order, the
Secretary of Homeland Security will prioritize removal of individuals who: have been convicted
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of any criminal offense; have been charged with any criminal offense; have committed acts which
constitute a chargeable criminal offense; have engaged in fraud in connection with any matter
before a governmental agency; have abused any program for the receipt of public benefits; are
subject to a final order of removal; or pose a risk to public safety or national security.25
Illinois law enforcement should anticipate increased enforcement efforts by federal
authorities under these broader priorities. This may include an increase in the number of ICE
detainer requests issued to Illinois law enforcement following National Crime Information Center
(NCIC) background checks for individuals in the custody of Illinois law enforcement. However,
these federal priorities do not create or expand any authority for Illinois law enforcement to
enforce federal immigration law.
III.

The Illinois Trust Act, Effective August 28, 2017
The Illinois Trust Act expressly states that Illinois law “does not currently grant State or
local law enforcement the authority to enforce federal civil immigration laws.”26 Specifically, the
Trust Act prohibits Illinois law enforcement from (1) detaining or continuing to detain any
individual solely on the basis of an immigration detainer or non-judicial immigration warrant, or
(2) otherwise complying with an immigration detainer or non-judicial immigration warrant.27 This
means that an Illinois law enforcement agency cannot keep a person in its custody only because it
received an immigration detainer or non-judicial immigration warrant. If the Illinois law
enforcement agency does not have probable cause or a judicial warrant to continue to hold the
person, it must release the person. Probable cause is not created by any request from federal
immigration authorities. Consequently, Illinois law enforcement must deny any requests from
federal immigration authorities – such as ICE or U.S. Customs and Border Protection (CBP) – for
assistance to detain an individual solely on the basis of an immigration detainer or non-judicial
immigration warrant.
Additionally, pursuant to the Trust Act, an Illinois law enforcement officer shall not stop,
arrest, search, detain, or continue to detain a person solely based on his or her citizenship or
immigration status.28 Therefore, an officer who searches or arrests a person merely because the
person is undocumented is committing an unlawful search or arrest.
The Trust Act makes clear that the above prohibitions do not apply if the Illinois law
enforcement officer is presented with a valid, enforceable judicial warrant. An officer who releases
25
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a person in accordance with the Trust Act is immune from any civil or criminal liability that could
result from any acts committed by the person who was released, as long as the officer acted in
good faith and did not commit willful or wanton misconduct.29
IV.

Limited Authority of Illinois Law Enforcement to Enforce Federal Civil Immigration
Law
Even if not explicitly prohibited by the Trust Act, local law enforcement’s role in the
enforcement of immigration law in Illinois is limited. Specifically, local law enforcement is not
required to engage in immigration enforcement; has no authority to detain an individual pursuant
to a federal administrative warrant; has no authority to detain an individual pursuant to an ICE
detainer request; and is under no affirmative legal obligation to share any information about
individuals in its custody with federal immigration authorities. Importantly, local law
enforcement officers cannot arrest an individual for a violation of a federal law without a
warrant unless state law has granted them authority to do so.30 Illinois law does not authorize
Illinois law enforcement officers to arrest an individual for violating federal immigration
law. Further, Illinois law now prohibits Illinois law enforcement from arresting a person
solely based on his or her immigration status.31
a. Federal law does not require Illinois law enforcement agencies to participate in
enforcement of federal civil immigration law.
The federal government cannot require Illinois law enforcement to enforce federal law.32
Any requests by the federal government to participate in immigration enforcement activities must
be viewed as requests for voluntary cooperation. As a result, Illinois law enforcement agencies
bear the responsibility for the consequences of their decision to comply with such a request.33
Further, any authorization from the federal government for Illinois law enforcement to enforce
federal law is only effective if it is accompanied by authority under state law or is not prohibited
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Id. § 15(d).
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(1948)). See also Lunn v. Commonwealth, 78 N.E.3d 1143 (Mass. 2017) (finding no authority in Massachusetts
common or statutory law that authorizes arrests for federal civil immigration violations and holding that court officers
do not have the authority to detain an individual solely on the basis of a civil immigration detainer); Immigration and
Naturalization Act, 8 U.S.C. § 1252c (authorizing State and local law enforcement officials to arrest and detain an
alien who is illegally present and has been previously convicted of a felony “to the extent permitted by relevant State
and local law”).
31
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by the Trust Act or other state law.34 Accordingly, any requests from federal immigration
authorities for access to individuals held by Illinois authorities should be viewed as requests, rather
than obligations.35
As discussed above, federal law permits – but does not require – only two circumstances
where Illinois law enforcement may enforce federal immigration law: (1) pursuant to a 287(g)
agreement;36 or (2) when an individual has returned to the United States after being convicted of
a felony and deported.37 Jurisdictions should understand that Illinois law has not authorized
Illinois law enforcement to engage in enforcement of federal civil immigration law and that
they may face civil liability for doing so.
b. Illinois law enforcement has no authority to arrest an individual solely based on
information that the individual is undocumented.
Generally, law enforcement officers cannot arrest an individual for violation of a state or
federal law without a warrant unless state law has granted them authority to do so. 38 Illinois law
permits arrest by Illinois law enforcement only if the officer has an arrest warrant, has reasonable
grounds to believe a warrant has been issued or has reasonable grounds to believe that the
individual is committing or has committed a criminal offense.39
Being unlawfully present in the United States is not a criminal offense, and thus unlawful
presence alone does not establish probable cause to find that an individual has committed an
offense under Illinois law.40 The fact that a person may be subject to deportation is not a lawful
reason for arrest or detention without a court order, even if the person is subject to a deportation
order based on the commission of a criminal offense.41 Further, as discussed above, Illinois law
now prohibits the arrest of a person solely based on the person’s citizenship or immigration status.
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Thus, without an arrest warrant issued by a judge, Illinois law bars Illinois law enforcement
from arresting an individual on the sole basis that the person is unlawfully present in the United
States.42 This is true even if an officer is aware that ICE has issued an administrative warrant for
an individual. Therefore, Illinois officers do not have legal authority to arrest or detain an
individual based solely on the individual’s immigration status and are in violation of Illinois
law if they do so.
c. Illinois law enforcement shall not arrest an individual solely based on an ICE
administrative warrant.
Federal law does not authorize Illinois law enforcement officers to arrest an individual
pursuant to an ICE administrative warrant and Illinois law now prohibits arrest by an Illinois law
enforcement officer solely based on an ICE administrative warrant.43 ICE administrative warrants
are prepared by ICE employees, but are not approved or reviewed by a judge. 44 By themselves,
ICE administrative warrants do not suggest that an individual has committed a criminal offense,
nor do they constitute probable cause that a criminal offense has been committed.45 Furthermore,
administrative warrants issued by ICE authorize only U.S. Department of Homeland Security
(DHS) or ICE agents to arrest the individual, not Illinois law enforcement. Thus, any arrest by
Illinois law enforcement solely based on an administrative warrant issued by ICE is not an
arrest pursuant to a criminal warrant or a finding of probable cause and violates Illinois
law.46
d. Illinois law enforcement shall not detain an individual pursuant only to a federal
immigration detainer request.
Federal courts have concluded that ICE detainers are requests, and state and local law
enforcement are not required to honor the requests. In fact, law enforcement agencies may be open
to liability if they comply with such requests because ICE detainers do not establish individualized
probable cause that would be sufficient justification for local law enforcement to detain an
individual.47 Furthermore, any detention of an individual after his or her normal release date is

42

Arizona, 132 S. Ct. at 2505.
See United States v. Toledo, 615 F. Supp. 2d 453, 459 (S.D. W. Va. 2009) (discussing the sheriff’s lack of authority
to enforce an ICE administrative warrant).
44
8 U.S.C. § 1357; see also U.S. v. Abdi, 463 F.3d 547, 551 (6th Cir. 2006) (describing the process to obtain an ICE
administrative warrant).
45
El Badrawi v. Dept. of Homeland Security, 579 F. Supp. 2d 249, 276 (D. Conn. 2008); United States v. Toledo, 615
F. Supp. 2d 453, 459 (S.D. W. Va. 2009).
46
Illinois law authorizes peace officers to arrest an individual only when a warrant has been issued for a criminal
offense – not a civil offense. 725 ILCS 5/107-2.
47
Galarza v. Szalczyk, 745 F.3d 634, 645 (3d. Cir. 2014); Moreno v. Napolitano, 2016 WL 5720465 (N.D. Ill.
September 30, 2016) (holding that ICE’s practice of issuing detainers without individualized determination of
probable cause was unlawful).
43

9

considered a new arrest and must be based on probable cause that a crime has been committed.48
As discussed above, unlawful presence in the United States alone does not constitute probable
cause and is not a criminal offense.49
An Illinois law enforcement agency is in violation of the Trust Act if it detains an individual
beyond his or her normal release date based only on an ICE detainer request.50 Further, an Illinois
law enforcement agency must take actions to ensure it does not violate the Illinois and federal
constitutional protections against unreasonable searches and seizures.51 Any detention of an
individual without a judicial warrant – including prolonging an initial detention – must be
supported by probable cause that an individual committed a criminal offense, which is not
satisfied by the existence of an ICE administrative warrant.52
e. Illinois law enforcement is permitted, but not required, to share information with federal
immigration authorities.
Federal officials may request information from Illinois law enforcement agencies about
individuals in their custody in order to enforce federal civil immigration laws.53 This information
may include names of individuals in custody, normal release dates, court dates, home address or
other identifying information. Illinois law enforcement is not required to respond to these
information requests.54 Similarly, Illinois law enforcement agencies are not required to inquire
about an individual’s citizenship or immigration status or to collect this information.55
While Illinois law enforcement and other government agencies are not prohibited
from sharing or receiving citizenship information,56 they are not required to do so.57
Moreover, law enforcement policies and practices to share information about individuals in their
custody may deter individuals from reporting information about a crime or appearing as a witness
48
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if these individuals are concerned that their information will be shared with ICE or other federal
authorities.58 Accordingly, such policies and practices may diminish the relationship between
Illinois law enforcement and immigrant communities. Therefore, agencies should carefully
consider the impact of sharing information with federal authorities on the community’s perceptions
of trust and confidentiality.
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See City of New York v. United States, 179 F.3d 29, 34 (2d Cir. 1999) (discussing police department interests in
confidentiality of information).
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